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3y / ORDER

The assessee has filed the appeal against the
order passed by the National Faceless Appeal Centre
(NFAC) — Delhi / CIT(A) u/s 143(3) and 250 of the Act.
The assessee has raised the fallowing grounds of

appeal:

1. That on facts and circumstances of the case and in law
Notice issued U/s,148 to reopen the assessment which
was earlier completed u/s.143(3) that too recording
wrong reasons is without jurisdiction and void ab initio
notice therefore both the impugned notice u/s.148 and
consequential assessment order passed u/s.143(3) r.w.s.
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147 being invalid and without jurisdiction may be
quashed.

2. That without prejudice to appeal ground no.1 both the
lower Income tax Authorities have erred in making and
confirming the disallowance of interest paid to partner,
Jitendra K. Shah at Rs.6,23,304/- wrongly and falsely
stating that the said interest was not declared and
offered to tax by the said partner in ITR filed by him,
though the relevant documents furnished on assessment
record evidences and substantiate beyond any doubt that
the said interest income was duly disclosed & declared in
ITR filed by the said partner who is also assessed in the
same Range. In view of the same alleged disallowance
made giving absolute false and patently incorrect reasons
may be set aside and deleted.

That both the appeal grounds are independent grounds
and without prejudice to each other.

That appellant craves the leave to amend, alter,
substitute and or to raise new or additional grounds of
appeal at the time of hearing.

2. The brief facts of the case are that the assessee is a
partnership firm engaged in the business as builder
and developers. The assessment was originally
completed u/s 143(3) of the Act on 12.11.2010
assessing a total income of Rs.2,69,910/-. The AO
subsequently on perusal of the records and profit and
loss account found that the assessee has disclosed
interest paid of Rs.53,64,409/- and as per the

statement furnished by the assessee the interest paid
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is only Rs. 47,41,135/- and there is excess claim of
interest of Rs.6,23,304/- paid to Shri Jitendra Shah
who was one of the partners of the firm. Since the
interest amount which was shown as be paid was
not reflected in the profit and loss account, therefore
the AO has reason to believe that the income has
escaped the assessment and therefore the interest of
Rs.6,23,304 /- has to be treated as ineligible expenses
and issued notice u/s 148 of the Act. In compliance
to the notice, the assessee has filed a letter dated
10.12.2022 to treat the return of income filed on
15.04.2008 as in response to notice u/s 148 of the
Act. Subsequently the AO has issued notice u/s
143(2) and 142(1) of the Act. In the course of
assessment proceedings, the assessee has filed
explanations referred at Para 4 along with the
documentary evidence and was dealt by the AO.
Finally the AO was not satisfied with the reasoning
and explanations of the assessee and observed that
the interest amount paid to Shri Jitendra Shah was
not reflecting in the capital account nor offered for
taxation and therefore made an addition of

Rs.6,23,304 /- and assessed the total income of Rs.
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8,93,210/- and passed the order u/s 143(3) r.w.s 147
of the Act dated 21.04.2014.

3. Aggrieved by the order, the assessee has filed an
appeal before the CIT(A),whereas the CIT(A) has
considered the grounds of appeal, statement of facts
and findings of the AO and has issued notices of
hearing and since there was no compliance by the
assessee to notices. Therefore the CIT(A) considering
the information on record has confirmed the action of
the A.O and dismissed the appeal. Aggrieved by the
order of the CIT(A), the assessee has filed an appeal
before the Hon’ble Tribunal.

4. At the time of hearing, the Ld. AR submitted that
the CIT(A) has erred in confirming the action of the
Assessing officer. The assessee has a good case on
merits and shall substantiate with the material
evidence and prayed for an opportunity to explain
before the lower authorities. Contra, the Ld. DR
supported the order of the CIT(A).
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5. Heard the rival submissions and perused the
material on record. Prima-facie the CIT(A) has passed
the order considering the fact that there is no
appearance in spite of providing adequate opportunity
of hearing and the notices were issued. Therefore, the
CIT(A) was of the opinion that the assessee is not
interested in prosecuting the appeal and dismissed
the appeal ex-parte confirming the action of the
assessing officer. The Ld.CIT(A) has issued the notices
of hearing referred at Page 2 Para 3 of the order, but
there was no response and thus the Ld.CIT(A) came to
a conclusion that the assessee is not interested and
decided the appeal based on the information available
on record. Whereas the assessee has raised grounds
of appeal challenging the additions in the assessing
officer order u/sec143(3) r.w.s 147 of the Act and
there could be various reasons for non appearance
which cannot be overruled. Therefore, considering the
principles of natural justice shall provide one more
opportunity of hearing to the assessee to substantiate
the case before the Assessing Officer along with
evidences and information. Accordingly, set aside the

order of the CIT(A) and remit the entire disputed
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issues to the file of the Assessing Officer to adjudicate
afresh on merits and the assessee should be provided
adequate opportunity of hearing and shall cooperate
in submitting the information and allow the grounds

of appeal of the assessee for statistical purposes.

6. In the result, the appeal filed by the assessee is

allowed for statistical purposes.

Order pronounced in the open court on 22.12.2022.

Sd/-

(PAVAN KUMAR GADALE)
JUDICIAL MEMBER

Mumbai, Dated 22.12.2022
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